BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

H - LI NE TRUCKI NG | NC. ,
DOCKET NO CT-1998-4

Appel | ant,
- VS_

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

CONCLUSI ONS OF LAW
ORDER AND OPPCRTUNI TY
FOR JUDI CI AL REVI EW

)
)
)
)
) FINDINGS OF FACT,
)
)
)
)

Respondent .

The above-entitled appeal was heard on July 14, 1999
in Sidney, Montana. The taxpayer was represented by Rocky
Torgerson and Tara HIl, certified public accountants. The
Department of Revenue was represented by Brendan Beatty, tax
counsel, and Brian Staley, revenue agent for the Corporation
Li cense Tax Bureau. The notice of the hearing was duly given as
required by law. The Board, being well and fully informed in the
prem ses, finds and concl udes as foll ows:

STATEMENT OF THE | SSUE

The taxpayer contends that the issue is one of
fairness. For tax year 1993 (year ended August 31, 1994), Hi-
Li ne Trucking, Inc. (H -Line) sustained a net operating |loss. On
the 1993 tax return, question nunber five, (check here — yes or
no — if you wish to forego the net operating |oss carryback

provi sion) was inadvertently left unanswered. Hi-Line treated



the net operating loss as a carryforward on its 1994 and 1995
returns. The Departnent of Revenue (DOR) denied the carryforward
of the 1993 net operating loss and notified H -Line that the 1993
net operating |loss nust be carried back three years. Wen the
| oss was carried back to tax year 1990, a denial of a refund
request in the anmount of approximately $5,700 resulted due to the
fact that the statute of limtations had run for that year.

FI NDI NGS OF FACT

1. The taxpayer is subject to the Montana corporation
license tax pursuant to Section 15-31-101, MCA

2. The State Tax Appeal Board has jurisdiction in this
matter pursuant to Section 15-2-302, MCA

TAXPAYER' S CONTENTI ONS

H -Line agreed that it did not nmake an election to
carry forward the net operating loss on the 1993 return by
marking “yes” in the box for the election to forego the carry
back of the net operating |oss and provided a copy of the 1993
corporate license tax return showing that it did not nmake an
el ection regarding the carry back of the net operating |oss
(question 5, page 3 of the 1993 return). Hi -Line acknow edged
that it should have done so.

Section 15-31-119, (11), MCA, provides:

A taxpayer entitled to a carryback period for

a net operating loss may elect to forego the

entire carryback period. |If the electionis
made, the loss nmay be carried forward only.
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The el ection nust be nade on or before the date

on which the return is due, including any

extension of the due date, for the tax year

of the net operating |loss for which the

election is to be in effect. The election

is irrevocable for the year nade.

H -Line pointed out that this code section does not
specify the manner in which the election nust be made. Hi-Line
consistently treated the 1993 net operating loss as a
carryforward on both the 1994 and the 1995 incone tax returns.

Page 5 of Taxpayer’s Exhibit 1, the 1994 corporate
license tax return, details the net operating |oss carryfoward
on Schedule C. Line 7 of Schedule C indicates a 1993 net
operating | oss of $242,882. H -Line argued that the DOR clearly
was aware of the carryforward of the 1993 net operating | oss
t hrough the taxpayer’s action on the 1994 return.

On the 1995 tax return, which is included on page seven
of Taxpayer’s Exhibit 1, Iine 8 indicates a net operating |oss
carryover of $541,653. That anount includes the $242,882 carried
forward from 1993. Hi -Line consistently treated the 1993 net
operating |loss as a carryforward on these returns.

The taxpayer argued that, in the interest of fairness,
the DOR should have provided both notice of the election to
forego the carryback of the 1993 net operating |oss and the
opportunity to object to that election. H -Line provided the DOR

with both notice and opportunity to object. Notice of the

el ection to forego the carryback of the 1993 net operating |oss
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was affirmatively denonstrated through the taxpayer’s actions on
the 1994 and the 1995 returns. As indicated on the exhibit, the
tax returns clearly show the treatnent of the 1993 net operating
|l oss as a carryforward. The DOR had the opportunity to object
to this election on both the 1994 and 1995 inconme tax returns.
In fact, the DOR did object to the use of the carryforward on the
1995 incone tax return, but not on the 1994 tax return.

The objection to this election cane in a letter dated
Cctober 6, 1997, well after the statute of |[imtations had run
on the carryback to the 1990 incone tax return. If the DOR had
objected to the election when it had received the 1994 tax
return, H -Line would not have been barred from using the net
operating | oss carryback on the 1990 inconme tax return. The DOR
by not objecting to the election on a tinely basis, has cost Hi -
Li ne noney.

Also in the interest of fairness, net operating | osses
may be treated differently for federal and state incone tax
purposes. The DOR has indicated that, if the election to forego
the net operating |oss carryback had been made on the federa
return, it would have accepted that election on the state return.
H -Line is not bound to make the sane choice regarding the
treatment of the federal and state net operating |osses and, in
fact, chose to treat these | osses differently: treating the 1993

net operating |loss as a carryback for federal purposes does not



prevent that operating loss as a carryforward for state purposes.

During this appeal process, H-Line has tinely conplied
wi th each deadline for subm ssion of additional information or
appeal . However, Hi -Line contended the sane cannot be said for
t he DOR First, the DOR did not object to the election in a
tinely fashion. Second, H -Line tinely appeal ed the decision of
the division admnistrator in a letter dated March 19, 1998.
This appeal was required to be made within a 30 day tine period.
Hi -Line conplied with that deadline. A letter dated March 25,
1998 from Mary Bryson, director of the DOR, (Taxpayer’s Exhibit
2) indicated that she would review the case and issue a deci sion
within 60 days as dictated by Section 15-1-211 (c), MCA No
letter was received fromthe director requesting additional tine
to consider the case. In fact, there was no further
correspondence fromthe director until M. Torgerson contacted
the DOR on behalf of H -Line in August of 1998. The final agency
deci sion of the DOR was issued on August 20, 1998. If H -Line had
failed to respond within a prescribed tine frane, the right to
appeal within the DOR woul d have been forfeited. H -Line argued
t hat consequences should al so ensue when the DOR fails to neet
a deadl i ne.

DEPARTMENT OF REVENUE CONTENTI ONS

M. Beatty stated the issue relates to the effect of

what can happen when a line on a tax return is left inconplete.



The issue is not one of fairness but one of how to correctly
conplete a tax return and whether or not the DOR shoul d be able
to rely upon what is supplied by a taxpayer on a tax return.
M st akes are nade by taxpayers and sonetinmes those m stakes cost
t axpayers noney, which is what happened in the present case.

The taxpayer filed a return that was incorrect. The
m stake didn’t have an effect until there was actual taxable
i ncone.

DOR Exhibit Ais a copy of a Novenber 12, 1997 letter
from M. Torgerson to Melissa Kopp, an auditor with the DOR s
coporation |icense tax division. This letter references the
matter under contention in this appeal and contains an
acknow edgenent by M. Torgerson that “ . . to properly elect to
forgo (sic) the NOL carryback, the yes box of question 5 on page
3 of the 1993 form CLT-4 should have been checked. It was an
oversight on our part that this box was not checked. | would
like to point out, however, that the no box was not checked
either.” In response to questioning by M. Beatty as to whet her
or not the proper way to conplete the subject tax formwas to
fill out the yes or no box, M. Torgerson replied, “Yes, you
shoul d check one or the other and that question was conpletely
m ssed.” (Rocky Torgerson testinony, State Tax Appeal Board
hearing, July 14, 1999).

DOR Exhibit B is a copy of the taxpayer’s 1992



corporation license tax return. This docunent contains a
gquestion to be answered by the taxpayer — Question 8, page 4:
“Check here if you wish to forego the net operating |oss
carryback provision.” The taxpayer |eft the box unchecked.

DOR Exhibit C is a copy of an anended corporation
license tax year return for tax year 1990. This docunment shows
that the 1992 net operating |loss was carried back to tax year
1990. The taxpayer also attenpted to carry that net operating
| oss forward to tax year 1994.

Section 15-31-119, (11), MCA, provides:

A taxpayer entitled to a carryback period for

a net operating loss may elect to forego the

entire carryback period. |If the election is

made, the loss may be carried forward only.

The el ection nust be nade on or before the date

on which the return is due, including any

extension of the due date, for the tax year

of the net operating |loss for which the

election is to be in effect. The election

is irrevocable for the year nade.

M. Beatty argued that this section requires an
affirmative act to elect to forego the carryback provision. This
affirmative act nust be nade on or before the date on which the
return is due.

The statute does not require that the DOR attenpt to
“second guess” a taxpayer if the return is not properly
conpl eted. The statute does not permt the DOR to “cut sonebody

a break” in the unfortunate circunstance of a m stake nmade that

ends up costing the taxpayer noney. The statute does not allow
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a taxpayer or the DOR to “step outside the code” due to an
acci dent.

M. Staley testified that, unless there is a statenent
made by the taxpayer on the return to forego the carryback, the
DOR woul d only be guessing as to the taxpayer’s intent. Unless
the taxpayer affirmatively states its intention to forego the
carryback, the net operating loss is carried back for three years
due to statutory requirenments. (Section 15-31-119 (3), MCA).

M. Stal ey gave a chronol ogy of the events transpiring
inthis matter. M. Staley testified that the 1992 return was
filed showing a net operating |loss of $6,115 and there was no
el ection made to forego the net operating | oss carryback on that
return. Subsequently, the taxpayer did file an anended return
to carry that | oss back and did receive a refund.

The 1993 return showed a | arge net operating | oss. The
election to forego the net operating | oss carryback was not nade.

The 1994 return al so showed a | arge net operating |oss
and the taxpayer did make the election to forego the net
operating | oss carryback and, thus, to carry the | oss forward.

The 1992, 1993 and 1994 returns were audited by an
auditor with the DOR' s corporation |icense tax division. These
returns would have been checked only for the current year net
operating loss and to see if the $50 mininumtax was paid. There

woul d be no reason to check the net operating |oss carryover



because there is no tax effect in the current year if a loss is
incurred. In that event, a $50 mi nimumtax is due.

When the 1995 return was received, there was taxable
i ncome of $54,548. There was a net operating |oss carryforward
claimed to offset that incone. A DOR auditor determ ned that an
el ection was not nmade to forego the carryback of the 1993. That
|l oss was properly carried back to the years 1990 and 1991,
resulting in refunds to the taxpayer. The 1990 refund was beyond
the statute of limtations and, therefore, could not be issued.
The 1991 refund was issued explaining that proper treatnent of
the 1993 net operating loss was to carry it back three years.

M. Staley stated the net operating |oss carryover
woul d not be checked by an auditor until there was actually
income to be offset. He testified that each return is audited
upon receipt. Any current year net operating |loss is checked for
accuracy, but if a net operating |loss carryover is reported in
addition to the current year |oss, the DOR does not verify the
accuracy of that carryover at that point because it’s not
of fsetting any incone. The DOR woul d not have checked on the
oversi ght made by the taxpayer (failure to elect to forego the
carryback of net operating loss) until there was incone to be
of f set.

M. Staley testified that the corporation |icense tax

return has been nodified many tinmes during his eight year tenure



with the DOR  Specific to this appeal, the portion of the return
where the taxpayer expresses preference for treatnment of net
operating | osses has been nodified several tinmes in recent years:
the 1993 return contained a box to check yes or no; the 1994
return sinply required a check mark to choose to forego
carryback; the 1995 return, as well as subsequent returns to
present, contained a box to check yes or no. Al'l of these
variations always required an affirmative act on the part of the
t axpayer, however.

DOR Exhibit D is a copy of the decision rendered by
Judge John Warner of the Montana Twelfth Judicial District in

Hll County in the matter of Xeno, Inc., v. Departnent of

Revenue, DV-89-140, on May 3, 1990. This case was simlar to the
present appeal in that a m stake was nade by the taxpayer in
conpleting a tax return. The m stake nmade resulted in dollar
consequences to the taxpayer. Judge Warner concluded in Xeno,
“I't is tenpting to find a reason to grant Xeno relief in this
single case. An equity mnded judge would like to find a way to
relieve Xeno fromthe results of its mstake. However, to do so
woul d be to | ook for an excuse based on synpathy. There is no
statutory way to correct the m stake, and there is no precedent
allowi ng the doctrine of recoupnent to be stretched so far.”
On the issue of the tardiness of the DOR director’s

decision, M. Beatty offered sincere apologies. He also noted
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that Section 15-1-211 (c), MCA, unfortunately, does not carry
repercussions for failure to conply with the prescribed tinme
frame.
DI SCUSSI ON

M. Torgerson stated that the taxpayer’s intention was
to carry the 1993 net operating |oss of $242,882 forward to
of fset taxable inconme in the future. Unfortunately, the election
to carry that net operating |loss forward was inadvertently not
made in the manner prescribed on the return, i.e., choosing
“yes” in response to the question “do you wish to forego the net
operating |loss carryback provision.” H -Line argued that its
intentions to carry that loss forward to future tax years were
evi denced by the actions taken on the 1994 and 1995 incone tax
return.

M. Torgerson acknow edged the proper procedure to
follow in conpleting the tax return in his Novenber 12, 1997
letter to the Melissa Kopp of the DOR s Corporation License
Division, “lI understand that to properly elect to forgo (sic) the
NOL carryback, the yes box of question 5 on page 3 of the 1993
form CLT-4 shoul d have been checked. It was an oversight on our
part that this box was not checked. . .” (DOR Exhibit A).

Section 15-31-119 (11), MCA, requires that an el ection
must be nade to forego net operating | oss carryback and that such

el ection must be nade on or before the date on which the return
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is due. That election required the taxpayer to check the box
mar ked “yes” (question 5, page 3 of the 1993 corporation |icense
tax return). That election was not made by Hi-Line.

Section 15-31-119 (4), MCA, prescribes that, in the
event an election is not nmade to forego the carryback, “a net
operating loss for any taxable period ending after Decenber 31,
1975, in addition to being a net operating | oss carryback to each
of the three preceding taxable periods, nmust be a net operating
| oss carryover to each of the seven taxable period follow ng the
taxabl e period of the loss.” The DOR acted properly and in
accordance with statute.

The Board realizes that this failure was a sad m st ake
that resulted in the loss of an approxi mate $5, 700 refund. The
Board agrees with Judge Warner’s sentinments and synpathies in

Xeno. It is tenpting to try and find a way to relieve Hi-Line

of the unfortunate consequences of its m stake. However, |just
as in Xeno, the statutory requirenents are clear. The taxpayer
failed to neet those requirenents (checking the box which would
have nmade its intentions clear, i.e., to forego the carryback of
the 1993 net operating loss it sustained).

The Board finds that the DOR acted properly and in
accordance with statute when it denied H-Line's attenpt to carry
forward the 1993 net operating loss and finds the DOR s

expl anation to be satisfactory regarding the issue of why the DOR
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failed to notify the taxpayer that it had not checked yes or no
in question 5, page 3 of the 1993 corporation |license tax return.

However, the Board notes that question five, page three
of the 1994 corporate license tax return is confusing. The
previ ous four questions clearly required a yes or a no response.
Question five asks you to “check here if you wish to forego the
net operating |oss carryback provision.” The two response
choices are yes or no. W realize that there are space
constraints on a tax return form However, perhaps a nore clear
wor di ng of the question m ght have been “check yes if you w sh
to forego the net operating |loss carryback provision.” It is
easy to see how a taxpayer m ght have been confused by the
wordi ng on the form

CONCLUSI ONS OF LAW

1. The DOR properly followed the dictates of Section
15-31-119 (4) and 15-31-119 (11), MCA, in this matter.

2. The appeal of the taxpayer is hereby denied and the
deci sion of the Montana Departnment of Revenue is hereby affirnmed.
11
11
11
11
11
11
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ORDER

| T I S THEREFORE ORDERED by the State Tax Appeal
Board of the State of Montana that H -Line's request to

reinstate the August 31, 1994 net operating |loss carryforward

i's deni ed.
DATED this __ day of July, 1999.
BY ORDER OF THE
STATE TAX APPEAL BQOARD
GREGORY A. THORNQUI ST, Chai rman
(SEAL)

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA Judicial review nay be
obtained by filing a petition in district court within 60 days

follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE
The undersigned hereby certifies that on this _
day of July, 1999, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the U S
Mai | s, postage prepaid, addressed to the parties as foll ows:

Rocky L. Torgerson
Certified Public Accountant
CHVS, P.C.

P. 0. Box 1067

Si dney, Montana 59270

Brendan Beatty

Tax Counsel

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

DONNA EUBANK
Par al egal
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